Registered No. DA-I.

Bangladesh

Extraordinary
Published by Authority
SATURDAY, DECEMBER 20, 1975

GOVERNMENT OF THE PEOFLE'S REPUBLIC OF BANGLADESH

MINISTRY OF LABOUR, SOCIAL WELFARE, CULTURAL AFFAIRS
AND SPORTS.

(Labour and Social Welfare Division)
Secrion Vi,
NOTIFICATION
Dacea, the 4th December 1975

No. S.R.O. 399-L/75/5-V1/1(16)/75/503.—In pursuance of sub-section (2) of
section 37 of the [ndustrial Relations Ordinance, 1969 (XXIII of 1969), the
Government 15 pleased to publish the awards and decisions of the Labour Court
Rajshahi, in respect of the following cases, namely: — ;

(1} Complaint Case No. [5 of 1975,

(2) Complaint Case No. 16 of 1975.

(3) Complaint Case No, 21 of 1975-
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~ IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH

Kazi Nazrol Islam Road, Rajshahi.
Complaint Case No. 15 of 1975,
Md. Afzal Hossain, S/o. Md. Dewan Al Biswas. Ex-Cashier, Accounts Dcpn
Rajshahi Jute Mills, Skyampur, Rajshahi.
Cflo. Mr, Taimur Rahman of Sepoypara, P.5. Boalia, P.O. and Dist. Rajshahi—
Petitioner,

VErSUS
(1) M/s, Rajshahi Jute Miils, Shyampur, Rajshahi,
(2) The General Manager, Khulna Zone, BIIC, Sir Igbal Road, Khulna,
(3) Bancladesh Jute Industrial Corporéition, Adamijee Court, Motijheel. Dacca-
Oppogite Parties.
PRESENT;
Mr. S.M. Serajul Mawla—Chairma.

Mr. Md. Amjad Ali 7
r Members.
Mr. 5. K. Paul ]
Dated the 30th October, 1275 -
This is an application under section 25 of the Employment of Labour
(Standing Orders) Act, 1965, for setting aside an order of termination dated
15-4-1975. Para six of thae petition is as follows:

“That the petitioner all on a sudden received Office Order No. ADM|
PE-2'07/5663, dated 15-4-1975 from the OP. No. 2 terminiating therein the
petitioner's service in th> mills under S=ction 19 of 11z Banglad:sh Embloyment
of Labour (Standing Orders) Act, with immediate effi:ct but no reason has been
shown in the said order of termination of the service of the petitipner™,

Heznece his services was terminated without assigning anv reason as his
services werz no longer reqiired in the interest of itz opposite party. This 15
termnation simolicitor. Hznce no case lied in this Court aganst an erder of
termination under section [9.

Learned Members consclted.

Hence Ordered

That the case be dismissed as not maintainable.

S.M. SERATUL MAWLA
Cheirman,
Labour Court, Rafshahi
Sdlll- Md. ﬁuﬂ:‘:j-'id Ali 3[]]_"1._3_19?5
Sdf- S.K. Paul
30-10-1975.
Note taken and transcribed by
Mr. Md, Nural Hoque, at my
dictation and corrected by me.
5. M. SERATUL MAWLA
Chairman,
Labour Conrt, Rajshahi.
30-10-1975.
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IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Kazi Nazrol Islam Road, Rajshahi.
= Complaint Case No. 16 of 1375

Md, Abdul Jabbar (S/o. Abdul Karim), Ex-Electric Foreman, Rijshahi Jute
Mills Ltd. :

At present Clo. Akbar Ali of Harian, P.O. Shyampur, P,5. Paba, District
Rajshahi—Pe’itioner,
Versus
(1) The Manager. Rajshahi Jute Mills Ltd,, P.O. Shyampur, P.S. Paba, Dist.
Rajshahi;

(2) Bangladesh Jute Mills ndustries Corporation, Adamijee Court, Motijheel,
Dacea;

(3) The General Manager, Khulna Zone, B.LI.C., Shams House, Sir Iqbul
Road, Khulni—0pposits Pariies.

PRESENT:
Mr. 5.M. Serajul Mawla—Chairman.
Mr. Md. Amjad Ali

v Members,
Mr. 5K, Paul J

Dated the 31st October, 1975

This is an application under section 25 of the Employment of Labour
(Standing Orders) Act, 1963, for setting aside an order of dismissal dated
13-5-1975 and fo- reinstaterient in service with all arrcar dues, arising out of
the following fac.s; ’

Petitjoner was appointed as Erection Chargeman (Electrical) under the O.P,
The Rajshahi Juie Mills Ltd. with effect from 1-2-1971, He was promoted as
Electric Chargsmin with efect from 1-1-1972 with a new scale of pay. He
was redesignated as Electrical Foreman with effect from 13-10-1972 with a betier
scale of pay of Ik224—15—299—15—374—15—44¢ plus 25% D.A. He was
also placed to held the charge of Asstt. Electrical Engineer on several occas-
sions. O 30-2-1975 he sturted the Diesel Generator sel fo test the battery
on the crder'and in presence of Asstt, Electrical Engineer, Mr. Syed Moslem-
uddin Ahmed* \When he was about to stop the Generator set on the order
of the Engineer, t stopped automatically with the sound of hooter blow. Then
the batteries were removed and were taken to M/S. Musa Battery Works for
necessary testing or repair by the Assistant Engincer on the same day. On
11-2-1975 Asstt, Engineer left for Dacca and came back on 16th or 17th of
February, 1975¢ Petitioner did not start the engire in the absence of the
Engineer. On his return the Engineer himself tried to start the set but
failed. He took the help of Mr, Musa and a Ciesel Expert of Katakhal
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power House but failed to start the engine and submitted a report to the
Manager on the same day blaming the petitioner for damage of the main
hearing of the ‘eugine. The management then requisitioned the service of
Mr, Rousan Ali, Overseer, Crescent Jule Mills Ltd. for repair of the engine
He took up necessary Tepair and made over it in serviceable condition to
Mr. Syed Moslemuddin, Asstt. Electrical Engineer on 24-3.1975. Then on
8.4-1975 petitioner was charged as follows:

It has been reported that on 10-2-1975 while you started the Generator
sat of this mills, the main bearing of the same Generator was damaged by
you due to your wilful neglect of duty and carelessness and for which the
company has sustained a heavy monetary loss as well as faced great imcon-
Veniences.

. The above mentioned act alleged to has been committed by you amounls 1o
masquu-:t under section 17¢3)(b) (k) of the Bangladesh Employment of Labour
{Standing Orders) Act, 1965 warranting disciplinary action against you.”

An Enquiry Committee Wwas appointed consisting of Mr, Delwir Hossain,
Asstt. Manager as Chairman, Mr. M.A. Wahed, Asstt. Labour Officer and
Mr. Saifuddin, Asstt. Accountant ds Members. The Enquiry Committce exa-
mined Mr. Syed Moslemuddin Ahmed, Electrical Engineer, Mr. Md., Moksed
Ali SBA and the petitioner and on perusal of relevant papers and evidence
found the petitioner guilty of the charge brought against him and recom-
mended punishment under section 17¢3) (j) of the Employment of Labour
(Standing Orders) Act. On the basis of this report the petitioner wis dismssed
from service with effect from 13-5-1975. He preferred an appeal to the oppo-
site party on 17-3-1973 and instituted this case on 17-6-1975 ag he was not
favoured with a reply within 30 days of submission of grievance notice under
saction 25 of the Employment of Labour (Standing Orders) Act.

The contention of the petitioner is that he was an Electric Foreman and
had no' training of or knowledge in Diesel Engines though occassionally on the
order of Asstt, Engineer he had to work in the Diesel Generator set and he
was never in chatge of the Machine, He started the machine on the order of
the Manager and while he was going to stop it on the order of the Mana-
ger it automatically stopped. Asstt. Engineer himself tried 1o start the engine
with the help of Mr. Musa after the batleries were recharged and again the
Asstt, Engineer with the help of Mr. Hashem. Maintenance Engineer and Mr
Kabir, Diesel Supervisor, WAFDA, Katakhali Pewer Statign, Rejshehi, t1ied
to start the engine and remove paris to find the defect. It is further ccolen-
ded by the petitioner that the Enquiry Commitice did not exemine any wit-
aess and that he has been made an scape goat 1o ¢ave the Engidger.

The contention of the second party is that the en guiry wastheld in “pre=
sence of the petitioner in course of which witnesses were exd mined apd peti-
tioner was given due opportunity Lo cross-exemine the Witnesses, The com-
mittee also recorded the statement of the petitioner who did not produce any
witness nor he wanted to produce any in his defence. He was given full
opportunity to defend himself and  enguiry Wwas conducted impartizlly
observing all legal formalities and no injustice kas been dene to (ke Tell-
tioner. [
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The only point for determination is if the charge was WEI[-—?SFH.hIiEhEd on
proper enquiry and if the oider of dismissal is legally maintainebie,

Admittedly the diesel engine was started on 10-2-1575 by the petiticter cn
the order of Mr. Syed Moslemuddin Ahmed, Elecirical Engineer and on his
order the batteries were removed for tekmg them to Rejshehi. In his report
dated 17-2-1975 the Engineer did not deny his presence when the engine wis
started but denied his presence when the enginie stopred. In his depositicn
he categorically denied his presence both at the time the engine was started
and at the time it stopped. He simply said that he ordered the pelitioner
to start the engine to check its perfcimence but accoiding to the |elilicrer
the Engineer was present all the time znd he left the enmine after asking the -
petitioner to remove the batieries. Admittediy the battenies weie takhen beck
before he returned from Dacea on 16-2-1575. Cn the evening of the 16ih
February, 1675, Manager complained to him that the bstteries wete not pro-
perly charged and the Engineer directed SEA Moksed Ali to get the batter-
ies re-charged. We do not know how the Manager could ascertain thet the
batteries were not properly charged, On the next day the Evgineer, Mr.
Moslemuddin felt that the fiy wheel of the engine wes jemmed. On the next
day Mr. Kabir of WAPDA examined the engine and opined that either the
piston or bearing has seized and zdvised the Engineer to temove the batter-
ies and main bearing but he failed to remove the bearing. Then =again Mr.
Kabir was called in and afler removal of timing gear end fly -wheel it was
found that the starter end main bearing was seized. Thereafter Mr, Moslem-
uddin enquired of SBA Moksed Ali as to how the engine storred on 10-2-
1675. Relying on the statement of Mr. Moksed Ali, Asstt. Enpineer Mr.
Moslemuddin submitted his report on the seme day, i.e., 17-2-1575 but during
his examination before the Enguirry Committee Mr Mcksed Al denied to
have made any such statement to Engineer, Mr. Moslemuddin Almed and
the Enquiry Committee held that Mr, Moksed Ali did not speak the truth
on account of the pressure of the petitioner, Abdul Jebbzr. In his report
Mr. Moslemuddin  Ahmed stated ;

*'The cause of such failure was the lubrication oil pressure was either very
low or may be even a blockage of lubrication oil flow.

I think the lubrication system of the engine failed, then the corresponding
light flickered, then hooter blown automatically and then the engine seized,

When, the light flickered, it was the duty of the operator, f.e., Foreman
A. Jabbar to run to the Lub pressure meter and he could find the meler
reading below the danger level and he could cut the fuel instznieneously and
the engine would have stopped by [orce and the main bearing seizore counld
have been avoided”.

Thtegh myself not an expert it appears to me that Mr. Moslemuddin
Ahmed ulso could not categorically give the reason of the [ailure of the
engine, The Enquiry Committee in its report spoke very highly about the
report of Mr, Rousan, Overseer, Crescent Jute Milis Ltd. His report 18 dated
24-3-1975, He stated :

“Cause of the defect as it seems from the technical point of view, that
the lubrication system of the engine has been failed and the operator, fe.,
Foreman, Abdul Jebber did not observe the failure minutely. 1f he would be
little careful and thereof he could stop the engine insiantanecusly then the
defect would not have been so pronounced”,
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Instead of imnlicating petitioner Abdul Jabbar by names he should have
implicated the operator who started ths engine if at all. He is an outsider,
It seems he did not take an impartial view. Though the findings of the En-
quiry Committee based mostly on ths report of Mr. Rousan Ali, he was
not examined. His report should not hive been taken into consideration with-
out offering the petitionsr an opportunity to cross-exam'ne him. This has result-
ad in scrions misearriage of justice. Lastly it is admitted that Engineers of
WAPDA Electrical Supply handled the engine before Mr. Rousan Ali. They
should have been examined because they were most competent. Person to say
how anc. why the engine failed, It also appears that the diessl section of the
Rajshahi Jute Mills is insufficiently staffed and the petitioner was not the
proper person to handle diesel engine. Thirdly the Enquiry Committee should
have consisted of at least one expert in diesel engine.

Considering these aspect of this case I am of the opinion that the
enquiry was not proper and was vitated for reasons stated above, and as
such the order of dismissal of the petitioner on the basis of the report of
the Enguiiry Committee cannot be justified.

Learned Members consulted.
Henee Ordered.

That the ecase be allowed on contest without cost, and the petitioner be
reinstated in his original post forthwith with all back dues.

5. M. SERAJUL MAWLA

Chairman,
Sd/-Md. Amijad Ali Labour Court, Rajshahi.
§8d/-8. K. Paul 31-10-1075,

31-10-1975.

Note taken and transcribed by
Mr. Md. Nural Hoque, &t my
dictation and corrected by me.

S. M. SERAJUL MAWLA

Chairman,
Labour Court, Rajshohi.

31-10-1975.
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IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH.
Kazi Mazrul Islam Road, Rajshahi.

Complaint Case No. 21 of 1975,

Md. Moslem Hossain,
Mechanic “A',
Uttar Bangla Paper Mills,
Paksey, Pabna,

Vill. Charrupur.
P. 0, Paksey, Dist. Pabno—Petitioner,

VErstey

General Manager, :
Uttar Bangla Paper Mills,
Paksey,

Dist, Pabna—Opposite Party.

PRESENT :
Mr. S. M. Serajul Mawla—Chairman.
Mr: Md. Amjad Ali i

& Members.

Mr. S. K. Paul
Order No. 5, dated the 20th October, 1975 ;

On prayer of the petitioner the case be withdrawn.

S. M. SERAJUL MAWLA

Sd/-Md. Amjad Ali Chairman,
5d/-S. K. Paul Labour  Cours, Rajshahi,
20-10-1975,

Typed by Mr. Md. Nural Hoque,
Stenographer, Labour Court, Raj-
shahi. %

5. M. SERATUL MAWLA

Chairman,
Labour Court, Rajshahi,
20-10-1975.
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IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Kazi Nazrol Islam Road, Rajshahi
[.R.O. Case Nos. 49 and 50 of 1975,

Md. Asgar Al :
Sfo. Late Kapir Uddin,
Switch Board Attendant,
Thakurgion Sugar Mills,
P, O. Thakurgaon Road,
Dist, Dinajpur—Petitioner,

VEFS LS
(1) Manager,
Thakurgaon Sugar Mills,
P. 0. Thakurgaon Road,
Dist. Dinajpur,
and

{2) The Chairman,
Bangladesh Sugar Mills (Nationalised) Corporation,
Shilpa Bhaban, Motijheel,
Dacca-2—decond Parties,

PRESENT ;
Mr. 8. M. Serajul Mawla—Chairman,

Mr, Md. Amjad Al
jMumbem.
Mr. S.K. Paul

Dated the 29th Oetoher. 1975,

1n both these cases against the Thekurgoon Sugar Mills. Mr. Asgar Al s
the petitioner. Both the petitions are unusually lengthly. Case No. 49 con-
tains 9 pritvers or Zrievances to he redressed by this Court and Case No. 50
contains |3 prayers. It appears that the petiticner i5 not happy with his
pay scale, annual inerement etc. since 1960, He has addressed 70 applications
to the authority to redress his grievances but without any result. The Wor-
kers Union is also not symathetic towards him. Hence he js  undergoing
monetary loss, physical and mental unhappiness which resulted in brezk of
health and caused some diseases. Second party has produced papers marked
Exbt. Kha to Kha (6) to show that since his appointment petitioner was
given different scale of pay from time to time 2s per agreement and set up
of the Mill. He also got his usual annual increment and no injustice - was
done to him.

It appears that petitioner pot his first appointment as Switch Board Atten-
dant in the Dewanganj Suear Mills, Mymensingh where he was not permitted
to join, however, he got his appointment at the same post in the Thakur-
gaon Sugar Mills on 12-11-1959. He was given a scale of pay other than
the pay scale mentioned in the advertisement. This is the sturting point of
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his grievance. But thereafier the pay scale has been changed several times
and he got better pay scale as per Bipartite Agreement.  His contention  is if
the employer would adhere to the pay scale advertised, he would have heen
more benefited at every change of pay scale. His petition contains lengthy
accounts showing the amount of loss he sustained on account of the
employer failure to give him the advertised pay scale. These are matters of
past. The ownership and management also have undergone several changes
since 1958. Hence his grievancesare barred by limitation, waiver and
acquiscence, These multifarious claim are also not maintainable due to
misjoinder of cause of action. However, I feel that the Management should
take adquate step for his proper treatment so far it is permissible under the
law and within the means of second party and he should be given facilities
to leave with families within the mill area. With these observations both
the cases are disposed of and dismissed as not maintainable,

Learned Members consulted, '
5. M. SERAJUL MAWLA

Sd/-Md. Amjad Al Chairman,
S5d/-8. K. Paul Lahour  Court, Rajshahi,
29-10-1975,

Mote taken and transcribed by
Mr. Md. Nural Hoque, at my
dictation and corrected by me.

S. M. SERAJUL MAWLA
Chairman,
Labour Caourt, Rajshehi,
3 20-10-1975.

IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Kazi Nazrul Islam Road, Rajshahi.

L R. O, Case Nps. 67 and 68 of 1975,
Md, Azahar Ali ]
Clo. Jativa Sramik League,
Anchal Karalaya WNatore,
P.O. and P. 8. Natore,
Dist. Rajshahi—( Case No, 67),

Md. Bulbul Haossain,
C/o. Jatiya Sramik League,
Anchal Karjalaya Natore,
P.O. and P, S, NMatore,
Dist. Rajshahi (Case No. 68)— Petitioners

VEFSUS

and

T

Janata Oil and Flour Mills,
Prop. Sukur Mohammad Sk,
Vill.  Baragacha WNatore,
P.O. and F 5. Natore,
Dist, Rajshahi—Opposite Party.
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PRESENT :
Mr. 5. M. Serajul Mawla— Chairman.
Mr. Md., Amyad Ali l
Memb
Mr. 5. K, Pau] J]

2rs,

Dated the 30th Oclober. 1975,

Petitioner Md. Azahar Ali of Case No. 67 and petitioner Md, Bulbul
Hossain of the Case No. 68 instituted these cases against the second parly
the Proprietor, Janata Oil and Flour Mills on the allegations that while they
were working under the opposite party as permanent labourers at the mon-
thiy wages of Taka 300 they were dismissed on 27-5-1975., They are entitled
to Taka 7,576-38 on account of working during holidays, festival holidays
and overtime. The contention of the second party is that his mili was
started in January 7, 1975 and the petitioner used to work under him as day
laourer on or when required without any ohligation from the either side
for continuous appointment on each day, They used to get their daily
wages after completion of days work, Both the petitioners were held guilly
for theft of mustird seed by a local ‘shalish’ on 27th of May and there-
after they did not turn up to work under the second party. The questions
of dismissal does not arise as they were never employee under the second
party. '

Petitioners could not show a scrap of paper to prove that they were
employee. of the second party gettimg pay at Taka 300 per month, The
second party produced a Tape Recorder in the Court to prove the statement
made by the petitioners confessing their guilt and admitting that nothing was
due to them from the opposite party and that they were not permanent
employees under the opposite party. From the facts and circumstances of the
cises we are convinced that the petitioners worked as day latourer under the
second party and they were ill advised to ring these cases by smui:hody.

Learned Members consulted.
Hence Ordered

That the case be dismissed on contest with cost,
case is fixed at Taka 50 (Taka fifty).

Sd/-Md. Amjad Ali
Sd/-8. K. Paul

Hearing fee for each

S. M. SERAJUL MAWLA
Chairman,

Labour Court, Rajshahi.

30-10-1875
Note taken and transcribed by A

Mr, Md, Nural Hoque, at my
dictation and corrected by me,

5. M. SERAIUL MAWLA -
Chairinarn,

Labour Court, Rajshahi, -
30-10-1975,
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IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Kazi Nazrol Islam Road, Rajshahi.
LR.O. Case No. 70 of 1975,

Md. Abdul Matin, Clo. Shamsuddin, Guest House Cook, Rajshahi Chinikal,
P.O, Shyampur, Rajshahi—Pefirioner,

. Versus
(1) Manager, Ryshahi Jute Mill (BJIC), P.O. Shympur, Rajshahi,
(2) Administrative Officer, Rajshahi Jute Mills (BJIC),P.O. Shyampur, Rajshzhi—
‘Opposite Parties.
PRESENT:
Mr. S. M. Serjul Mawla—Chairman.

Mr. Md. Amjad Ali .. l
| Members,

Mr, 5. K. Paul
Order No. 6, dated the 29th October 1975,

On the prayer of the petitioner the case be withdrawn.

Sd/-Md., Amjad Al 5.M. SERAJUL MAWLA

Sd/-5K. Paul. Chairman,
Labour Court, Rajshahi.

Typed by Mr. Md. Nural Hoque, Stenographer, 29-10-1975.

Labour Court, Rajshahi,

SM. SERAJUL MAWLA
Chairinan,
Labour Court, Rajshahi.
29.10-1975,

IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Kazi Nagrul Islam Road, Rajshahij, .
IR.O. Case Nos. 19, 20, 21. 22 and 23 of 1975.

(1) Mr, Kailash Giri, Clo. Bangladesh Chinikal Sramik Union, P.O. Gepalpur,
P.8. Lalpur, District Rajshahi (Case No. 19);

(2) Md, Saiful Hoque, C/o. Bangladesh Chinikal Sramik Union, P.O. Goalpur.
P.S. Lalpur, District Rajshahi (Case No. 20);

(3) Md. Ambar Ali, Cfo, Bangladesh Chinikal Sramik Union, P.O, Gopalpur,
P.S. Lalpur, District Rajshahi (Case No. 21);
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(4) Mr, Sukdev Ram Shaw, C/o. Bangladesh Chinikal Sramik Uhion, P.O.
Gopalpur, P.S. Lalpur, Dist. Rajshahi (Case No. 22);

(5) Md, Golam Rasul, C/o. Bangladesh Chinikal Sramik Union, P.O. Gopal-
pur, P.S, Lalpur, District Rajshahi (Case No. 23)—Petitioners,

Versus i

(1) MNorth Bengal Sugar Mills Co., Ltd.,, P.O. Gopalpur, P.S. Lalpur, District
Rajshahi,
AND A

(2) Bangladesh Sugar Mills Corporation, Shilpa Bhaban (5th Floor), Motijheel
Commercial Area, P.S. Ramna, Dacca—2—Second Parties. .

PRESENT:
5.M, Serajul Mawla—Chairman, ..

Mr. Md, Amyad Ali .. e

|
> Members.
Mr. 5. K. Paul o s e

Dated the 29th October 1975.

These five cases by separate petitioners, all Seccurity Guards under the
second party, The North Bengal Sugar Mills Co. Ltd. arising out of the
same facts and involving same questions of law have been taken up for
analogous hearing. Petitioners are non-manufacturing Workers and their
services are governed by the provisions of Bangladesh Shops and Establishruent
Act, 1965. Up to 7-12-1970 they worked for 44 hours per week and enjoyed
13 days consecutive holidays with full pay in each week. Thereafter the
second party fixed the working hours at 48 hours per week and reduced the
rest period from 14 days to 1 day only. Under section 4 of the Shops and
Establishment Act, every worker is entitled to one and half days consecutive
holidays in each week. This right of the petitioners were also  guaranteed
by an agreement dated 17-1-1968. Clanse 7 of this agreement is as follows:

“It is further agreed by the Management that the existing facilities enjoyed
by the workers, not covered by this Apreement shall not Be curtailed
or modified to their disadvantages without the consent of the Union”.

This cluase of this agreement is almost similar to Section 31 of the Shops
and Establishment Act and Section 77 of the Factories Act. It is claimed
that by this aforesaid agreement and laws the petitioners right to work only
for 44 hours a week and to emjoy 14 days rest per week is guaranteed and
secured by law and agreement. Petitioners now pray for restoration of this
right with direction to the second party to pay overtime wages as per section
9 of the said Act for all half weekly holidays in which the petitioners were
compelled to work and were not allowed rest,

The contention of the second party is that the petitioners enjoy 14 days
weekly holidays regularly according to law and therefore the present case has
been filed without any cause of action and the claim is also hopelessly barred
by limitation.
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Points for Determination
(1) If the petitioners are enjoying 14 days consecutive holidays ineach week

(2) If they are working for 48 hours ? If so, are they doing 4 hours
extra duty in contravention to the agreement and laws.

(3) If the claim is barred by waiver, acquiescence and limitation,

FIINDINGS AND DECISIONS

Point Nos. 1 and 2: Accoring to the second party the petitioners are
enjoying 1% days consecutive holidays but according to the petitioners they
are only enjoying one day's holiday per week, Partics came with different
interpretation of the term halfl day which has been defined in clause (1) of
section 2 of Shops and Establishmient Act as “a period of 5 consecutive
hours between the beginning and clesing hours of an Establishment. Tt was
argued by the Learned Advocate for the second party that 4 Security Guard
on being telieved of his duty at 2 am. of the night following Wednesday
and getting complete rest up to 10 a.m, of Friday, enjoys 1% days consecutive
holidays. But according to Mr. Paul, Learned Ms=mber of this Cort and
President; Sugar Mills Workers Union the day begins at midnight section 2(e)
and after working for 8 hours or 9 hours 2 day they earns the remaining
period of the day as his own period of rest with which th= employer had
nothing to do and cannot deduct any peried from ths I5 or 16 hours
earned by a2 worker for tT1=:_ purpose of statutory rest or holiday and if the
employer does so he comes w thin the m schef of gtting over work: According
to the proviso to secton2, Clause (e) in th: cise of a worker whose hours
of work extend beyond midnight, a day m:ans th: period of 24 hours beginning
from the time of commancement of his work, respactive of midnight. Thus
if we accept Mr. Paul’s interpretationit will mean that & worker who worked
from 10 am. to 2 pm. and again from 10 p.m. to 2 p.m. his day begins at
10 am. and ends at 10 am. on the next day and he cannot be given
rest for a full day though he was relleved at 2 am. and will be required
to turn up at 10 a.m. on the day follow'ng alter remaining at rest for 32
hours (begmning from 2 a.m. of the night following Wednesday and ending
at 10 am. of Friday). According to the second party this 32 hours as per
definition ofa day and half day make more than It days holidays. Mr
Paul’s argument would have been acceptable if a Security guard were required
to work for 8 hours in two shifts of 4 hours each within a period of 24
hours beginning at midnight but from attendance regisier it s lnuFd that
a Security Guard works for 8 hours a day. His one shift begins before mid-
night and ends after midnight, i.e., one shift of 4 hours consisis of 2 hours
of two consecutive days.

The following example taken from the duty Roster of & Security Guard will

make it ¢lear;

! Duty Hours :
Day. Date, From. To. From. To. Total.
Monda . 1-9:1975 10 am—2 p.m. 10 pm—2-a.m, 8 hour
Tu%gda; w  2-9-1975 Ditto Ditto i i
Wednesday .. 3-9-1975 Ditto Ditto o
Thursday - A9-1975 —— REST DAY———
Friday - o« 5-9-1975 I0am~2pm 10 pm—2 am. i
Saturday - . 6-9-1975 Ditto Ditto - )
Sunday - 1-9-1975 Ditio Ditto 8 -

Total™ ru 48
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Here the Guard was at rest from 2 a.m of Thursddy to 10 a.m. of Frdiday,
total hours being 32 hows and put in 48 hours of duty. But according {o
the definition of Day 4s given in. the Act he worked on each day of the
week including Thursday which was shown as rest day. If we accent Mr.
Pau'ls theory then he had no rest at all because he earned 22 hours of
Thursday as his own hours of rest by patting in two hours of duty- from
midnight to 2 am., It will be possible to apcly his thzory into practice
if the duty hours of Security Guard is confined between midnight to midnight
and does not exceed beyond midnight, If th2 above doty Roster is per-
mnissible then the Management has got no way of granting one and a half
cons:cative days rest other than in th: mannzr it is in practice now.

1 am, therefore of the opinion that Mr. Paul’s th=ory is not accentable.
It appears from the attendance register that previously Security Guards used
to work for 44 hours per week and the attendanceregistsr shows three conse-
cutive ‘Rs’ meaning rest each ‘R’ for one evening or morning., This was the
practise up to 7-12-1970, Thereafter th: Security Guards are working for 48
hours and the attendance register shows two ‘Rs’ per week. The *R' num-
bering 2 or 3 if taken into consideration with the duty Roster and the
definition of *Day’ and ‘Half Day' does not mean thit 3 *Rs’ mzan 1% conse-
cotive days rest and 2 ‘Rs’ m:an less than that, in view of the analysis and
exolanation of thaactualfagis a1 intsroretation offired above. I am, thirefore
of ths opinion that Secur'ty Guards have not been denied the right to one
and half cons=cutive days rest, though thzy worked 48 hours per wz:k, Accord-
ing to law, **a worker shill bz requred to work not more 'than 48 hours
in any waek (ssction 50 Factories Act). Factories Act and Shoss and Esta.
blishmant Act came infto existence in the wear 1965. Section 31 of Shops
and Establishmznt Act and section 77 of th: Factoreies Act provided that
niothing in this Act shall adversely affsct any right or privilege enjoyed by
th> workers on the date this Acts cama into force under any existing law,
award or agreement. Thusthough th: Act gave th: embloyer ths right to
have 48 hours service lin & week, at the same time setured workers right
to work onyfor 44 hoursif such right was in existenca before lcom'ng into
force of this Act. The agresment dated [7-1-1968 cames into existence after
this Acts. On thz date of this agreemsznt ths Security Guards were working
for 44 hours per week. Thus the right to work for 44 hours was Secured
by law and agreement. This right cannot be taken away by the second
party unless there is achange in the law or agreement.

Point No. 3: I have h:ld above that the contention of the first part¥
that thay are not allowed 1+ consecutive days rest is not correct but they
had to work for 48 hours in contravention to the existing laws and agrée-
mznt. This right to work for 44 hoursa week was infringad in 1970 and
these cases were instituted in May, 1975, They slept over their right for yeirs
together which is indicative of waiver and acquiescence and such claim after
lapse of such & long period is likely to take the adversary by surprise. There
is no evidence to show that there was any demand by the petitioners to
mitigate their grievance.

Considering these aspects of the cases I am of ths opinion that petitioners
should get their dues as per law and agreement for putting in extra duty of
4 hoursa week w.th eff:ct from thz date the second party received notices
of thase cases but thzir claim forover tim:wages for all half weekly holidays
in view of the above findings is misconceived and not maintainable.

Learned Members consulted. =
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Hence Ordered

That the petitionersfirst prayer as to one and halfdays consecutive holida ys
in each week be disposed of as per observations made above and it is herchy
declared that it i5 their secured right to enjoy one and a half days consecutive
rest in each week. Thair prayer for overtime wages for all half weekly holidays
is hzreby rejacted and idstead they are allowed over time wages as per law
and agresmznt for putting in 4 hours extra duty in each week with effect
from 25-3-1975 on which the second party received notices of these cases. This
judgement shall govern L.R.O. Case No. 19 to 23 of [975.

Sd/- Md. Amjad Ali 5. M. SERAJUL MAWLA
29-10-1975.
Chairman,
Sd/- 5.K. Paul. Labour Court, Rajshahi,
29-10-1973. 29-10-1975,

MNote taken and transcribed by Mr. Md.
Mural Hoque, at my dictation and corrected
by me.

S.M. SERAJUL MAWLA
Chairman,
Labour Court, Rajshahi.
29-10-1975.

IN THE LABOUR COURT AT RAJSHAHI IN FANGLADISH
Kazi Nazrul Islam Road, Rajskchi
LRB.0O. Case Nos. 11 and 12 of 1975,

Md. Fazar Ali Molleh, Vill. Kathalbaria, P.0, snd P.S. Natore, District
Rajshahi—(Case No. 11);
AND
Md. Sekendar Ali, Vill. Bangajal, P.O. and P.S. Natore, District Reijshehi—
(Case No. 12} —Pefitioners; e
Versus

The Natore Thana Kendrio Samabay Semity Ltd, Vill. Bzngejal, P. O. and
P.5. Natore, Distiict Rajahahi—0Oppasire Party,

PRESERT:
Mr. 5. M. Serajul Mawla—Chairman.

Mr. Md, Amjad Ali ..

1 Menthers.
Mr. 5. K. Paul |

Dated the 254k October, 1975,
. Petitioner Md. Fazer Ali Mollah of Crse No., 11 and petitioner Md.

Sekendar Ali of Case No. 12 were Night Gueids under the secerd 1e
the Natore Thana Kendrio Samzbaya Semity Lid. They were dismissed Ir;:lmy
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service on charge of theft, They mstituted T.R.O. Coxa MNeos. 27end 28 of
1974 against the order of dismissal. It wes found that the O.P. did not
correctly follow the procedure laid down in secticnt 18 of Employment of
Labour (Standing Orders) Actand dismissed the petifioners by resoluticn of
the Managing Commitiee, Petitioners instituied cese before expiry of 30deys
from date of submission of the grievence petiticn 25 required vnder fecticn 25,
Considering these peculiar circumstences of these cases, myself zrd Leerred
Members in consultation with the parties fourd out a ccmpromise, foimula
and both cases were allowed ¢nd the following order was passed by the Court.

““That the order of dismissal of the retiticner by the orresite rarty are
hereby upheld and oprosite perty is hereby directed to pay the petitioners
their wages end compensetion #s provided by section 19 of the Employment
of Labour (Standing Orders) Act in respect of monthly rated workers”. THat 15,
the order of dismissal was commuted to an order of termination under section
19 of the said Act. Thereafter the petitioners brought Case Nos, 11 and 12
of 1975 cleiming Taka 26,764 and Tk, 25,080 on sccount of weekly rest,
festival holidays, overtime, etc. Semetimes after the original Fetiticn was amen-
ded by addition of further claim of Tk, 1,220 by Sekerder Ali ¢f C:ce
No. 12 and Tk, 1,276 by Fazer Ali Mollah of Case No. 11 as per judgement
of the earlier cases that is case MNos., 27 and 28 of 1974,

The contention of the second party is that the petitions are not maine
tainable on account of multiferiousness end also beczuse the services of the
petitioners were governed by Benpal Co-operative Rules s amended from
time to time and not by the 1.R.O. or Employment of Labour (Staanding
Orders) Act. Petitioners duty as per convention and traditicn of the Society
was to come at night; sleep in the rocom provided for them and leave in
the morning to follow any other avocation of life. They were not bound to
attend any duties during day time. They used to come only at night only
to sleep and had to do no other work.

While disposing case Nos. 27 and 28 of 1974 we took a lenient view
co sidering the facts that the petitioners were poor night guards though the
cases were not maintainable and both of them were charged of a heneous
offence like theft. We did not decide the question whether the petitioner were
workers within the mesning of Shops and Establishment Act 1965 or Employ-
ment.of Lebour (Standing Orders) Act 1965. We simply evolved a formula for
payment of some moneyto the petitioners out of sheer kindness. But some
wire puller behind them took undue sdvantage of the judgement passed in
Case Nos.. 27 and 28 of 1974 and instituted these cases for a fantastic claim
beyond the paying capacity of the Society which besides carrying on business,
undertakes manifold activitties for the beiterment of the economic tife of its
members, The Co-operative Societies have got its own rules and regulation
and it is also regulated by Act. As such I am very much in doublt if the
Labour Laws like Shops and Establishment Act and Employment of Labour
{Standing Orders} Act will be applicable in cases. like these. Be that as it,
may, in our judrement we never intended to include clzims like festival holidays,
overtime, ete. We also did not decide the question of the right of the petitioners
under the Labour Laws. These claims coupled with the claim.of the earlier
cases Mos. 27 and 28 make the cases not maintaineble on account of multi-
fariousness. The second party Semebaya Semity never paid overtime wages,

 festival holidays or wages on account of overtime etc, The employees of the
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gecond party never enjoyed such right under the Rules of Co-operative Societies
or by tradition or conventicn, ~Hence the claims of the petitioner Frger Ali
Mollah of Case No. 11 for Tk, 20,764 and that of Sekendar Ali for Tk.25,080
are not maintainzble and is hereby dismissed. Asregards the claim &risimg out
of the judgement of case Nos. 27 and 28 of 1974 we have got nothing to
say afresh, With these observations both these cases ate disposed off,

Learned Members- consulted. =0
§d/- Md. Amjad AlL S. M. SEFLUUL'MAWLA

Sd/- 8. K. Paul. Chairman.
i Labour Court, Rajshahi.
Note taoken and transeribed by Mr, Md. 25-10-1575.
Nural Hoque, at my dictation and corrected
by me. ]
S.M. SERATUL MAWLA
Chatrman.
Labour Court, Rafshahi.
25-10-1975.

———— =

IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Kazi Nazrul Islam Road, Rajshahi.
ILR.O. Case No. 73 of 1974.
Mz, §.M. Abdur Rzhmen, sfo. late S.M, Meher Ali, Vill. Upper Bazar, Bangazal,
P.O. and P.S. Natore, Dist. Rejshahi—First Party,
VErs IS

M/S. Natore Thana Kendriya Sﬁmr-.bayn Semity Ltd., P.O.znd P.5. Netore,
Dist. Rajshahi—Second Pariy. '

Pnﬂsm’r‘:
Mr. S.M. Serajul Mawle—Chairman.

Mr. Md. Amjad Ali 5 '
¥ Members.
Mr. S. K. Paul .. T .

Dated the 27th October 1975

- Petitioner S.M. Abdur Rehman was appointed as Water Inspector with effect
from 3-10-1963 under the second party, The Netore Thana Kendriys S:mebrya
Samity Ltd. (NT.C.A, Ltd)). His service Wes terminated with effecl frem
13-4.1966 on eccount of Adverse Police Verificaticn Report {vide Service Bock
exbty Toha 9). After liberation he meneged to get an arroiniment s & Work-
shsg-‘Thgpector on a purely temporary hesis with effect from 16-3-1872 vide
exbt. Kha 6. According to the second party he secured this eppoiniment at
the kint of arms (para 6 of the written statement). Petiticner though not an
empidyee under the second party ifter his service was terminated in 1566 he
submiited o joimng feport ol 26-1-1972, This joining rerort will speck a Jot
ag to how he procured his new appointment 25 Workshop Inspector. However,
while in the service of the second party as Workshop Inspector the retitioner
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with two others were retrenched frem service by order dated 2-10-1974 marked
exbt. Kha 5. Petitioner instituted this case on 13-11-1574 challenging the vali-
dity of the order of retrenchment. His contention as it &prears from para 13
of his petition is that he has been retrenched by the second party on the plea
that they will let out the mill but the mill is still running. They retrenched
the petitioner only to get rid of him because of his Trade Union Activities,

Contention of the second party is that the petitioner was nol an employee
under the second party after 13-4-1966 but he forced the second party to allow
him temporary service with effect from 16-3-1972. He wes pleced in
Workshop but due to loss it was closed. Then he was pleced in the Husking
Mill but it became a losing concern and was ultimately closed due to want
of parts, Thus the service of the petitioner with two others was not necessary
and he was retrenched with effect from 3-10-1974 and was allowed one month’s
pay in lieu of notice which he did not accept.

It appears from his letter of appointment that the appointment of the peti-
tioner a5 Workshop Inspector was purely temporary and licble to be terminated
at any time without assigning any reason. On 29-3-1972 retiticner submitted
an Ekrarnama marked exbt, Kha 1 wherein he stated that he does not claim
pay of his previcus service but claims continuity of service. No aclicn was
taken on this petition or Ekrarnzma and from the papers produced by the
petitioner it appears that he was not pulling on well with the Management and
the parties were never in peace. There are many allegations and counter allega-
tions with which we have got nothing to do, for the purpose of this case
only question for our consideration is if the petitioner wes retrenched on ac-
count of the closer of the mill or if the petitioner has been retrenched while
the mill was functioning. While the second party ceme forward to swezr an
affidavit to the effect that the mill end the Workshop are still closed #nd not
functioning at all, the petitioner submitted in the open Court that though the
mill and the Workshop was closed at the time he was retrenched, these are
now functioning. If so, the. retrenchment wes justified and if the mill and
Workshop is now functioning, it is for the petitioner to approach the second
party for employment under section 14 of the Employment of Labour (Standing
Orders) Act. <

A Learned Members consulied.

Hence Ordered
Thatthe case be dismissed on contest without cost.
Sd/- Md. Amjad Ali, : SAM. SERATUL h!AMA
27-10-1975. Chairman, -
5d/- 5.K. Paul, « Labour Court, Rojshahi;
27-10-1975. 27-10-1975,

Note taken and transcribed by Mr. Md.
Mural Hoque, at my dictation and
corrected by me.

S, M. SERAJUL MAWLA
Chairman,
~ Labour Court, Rajshahi.
17-10-1975.
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IN THE LABOUR COURT AT RAJSHAHI IN BANGLADESH
Knzi Nazrul Islam Road, Rajshahi
LR.O. Case Nos, 56 and 57 of 1975

Md. Shamsul Alam, C/o, Md. Abdul Jalil, Jaipurhat Cement Faciory, P.O. Jai-
purhat, Djst. Bogra (Case No. 36), !
and
Md. Jabbar Ali. Vill. Jagadishpur Coal Field, P.O. Jamalganj, Dist, Bogra
(Case No. 57)—Patitioners,

_ Persus

M/S. Jaipurhat Lime Stoneand Cement Project. P.O. Jaipurhat, Dist. Bogra—
Second Party,

PRESENT :

Mr. S. M. Serajul Mawla—Chairman.

Mr. Md. Amjad Al 7 1 .
- r Members,
Mr. 8. K. Pau] )

Dated the 30th October 1975:

_ Petitioners were Security Guards under the second party, M/S. Jaipurhat
Lime Stone and Cement Project, Bogra, Both of them were charge sheeted on
18-2-1975. Both the charges are as follows:

“While you were detailed for duty from 10-00 p.m. of 13-2-1975 (o 6:00 a, m.
on 14-2-1975 on account of your negligence and carelessness of your duty a
theft occurred in the M.S. Rod Yard resulting loss of 428 |bs. of M.S. Rod
amounting to Tk, 1,560-00. .

“*The above acts alleged to have besn committed by vou amount to mis-
conduct as per section 17 of Employment of Labour (Standing Orders) Act, 1963
and would warrant disciplinary action by Management against you,”

Not satisfied with the explanation submitted by the petitioners the second
party instituted an Engquiry Committee, The Enguiry Committes held an
eaquiry and submitted its report and thereafter the second party discharged
petitioner Md. Shamsul Alam of Case No. 56 and dismissed petitioner Md,
Jabbar Ali of Case No. 57 from “service on 12-5-1975. Their appeal dated
16-5-1975 for. reconsideration was rejected by the second party on 18-6-1975.
Thezeaitd Md. Shamsul Alam instituted Case No. 56 on 9-7-1975 and Md.
JahE 5211 instituted Case No. 57 on 10-7-1975. Their contention is that there
was. .10 Theft at all though the seal of the gate of the M.S, Rod Yard. was
broin which might be due to many other reasons and that the Enguiry
Cormittee did not examine any wifness and punished the petitioners on mere
suspicion, Crinknal case brought against them for the alleged theft of M. S,
Rod also epded in their acquittal,
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The contention of the second party is that while the petitioners were on
duty as Security Guards on the night following 13th February, 1975 a theft
causing loss of 4281bs. M.S. Red occurred. On enquiry the petitioners were
found unfaithfal, dishonest, negligent and careless in their duties for which the
theft of M.S, Rod occurred,

Only point for our consideration is if the order of diSChu.rrge of petitioner
$hamsul ‘Alam and the order of dismissal of petitioner Jabbar Ali were justified
actording to law.

FINDINGS AND DECISIONS

The Enguiry Committee held that jabbar Ali were either directly involved
with the occurrence of theft or it took place on account of his conspiracy or
he connived at it or it took place on account of his negligence and 'carelessness.
The Rods were measured on 15-2-1975 and the stock was found short by 428
|bs., of course, Jabbar Ali was not present when this weighment took place.
As tegards Shamsul Alam the Enquiry Committee held that there is no direct
evidence to implicate him with the occurrence of thefl but his conduct being
very suspicious his complicity in the malter cannot he ruled out. The Enquiry
 Committee examined the petitioners and some othe r witnesses. Both the peti-

tioners admitted that the seal was found broken though they denied the occur-
rence of theft and offered various inconsistent explanation. Hence it is mol
correct to say that the Enquiry Committee did not examine any witnesses and
refused the petitioners their right to defend themselves. i

Petitioner Shamsul Alam was discharged not under section 16 but under
section 1§ of Employment of Labour (Standing Orders) Act on mere suspicion,
He was charged with misconduct which has been defined in section 17(3). [t
contains a list of acts and omissions that shall be treated as misconduct.
Petitioner was charged with negligence and carelessness, The word carelessness
. does not find place in the list of misconduct. Possibly it is synonymous with
the word negligence. Bul a negligence to amount to misconduct must he
habitual, There is no charge of habitual negligence or habitual carelessness.
Considering this legal aspects of these case I am of the opinion that the proper
order should have been an order of discharge of petitioner Jabbar Ali and
petitioner Shamsul Alam should have been given the benefit of doubt. In this
view of the matter Shamsul Alam should be reinstated in service and the arder
of dismissal of Jabbar Ali should be commuted to an order of discharge:

Learned Members consulted.

5
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Hence Ordered = el
: \H\

That Case No; 56 be allowed on contest without cost and p::tiﬁnn‘lel_' Sham-
sul Alam be reinstated in his original post with effect frum 1-11-1975-and the
period from the date of his dismissal till 31-10-1975 be treated as leave wwithout
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pay. Case No. 57 of 1975 succeeds in part. The orders of dismissal of Jabbar
Ali is hereby commuted to an arder of discharge with effect from the date of
his dismissal,

This judgement shall govern both the case Mos, 56 and 57 of 1975.

"

S.M. SERAJUL MAWLA

Sdf- Md. Amjad Al Chajrman,
Labour Court, Rajshahi.
© Sdi- S K. Paul, 30-10-1975,
30-10-1975,

Mote taken and transcribed by Mr. Md.
Mural Hoque, at my diclation and
corrected by me,

SM. SERAJUL MAWLA

Chairman,
Labotwr Court, Rajshahi.

30-10-1975.
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